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THE WHITE HOUSE 

WASH I N GTO N 

January 11, 1984 


MEMORANDUM FOR FRED F. FIELDING 


FROM: 


JOHN G. ROBERTS 




SUBJECT : 


Request for OLC Opinion on Legal 
Services Appropriations Bill 


Attached, as you requested, is a memorandum for your 
signature, requesting an OLC opinion 'bn the "Weicker 
Amendment” to the Legal Services Corporation appropriations 
bill. 


Attachment 


THE WHITE HOUSE 

WA S H I N G T O N 


January 11, 1984 


MEMORANDUM FOR THEODORE B. OLSON 

ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGAL COUNSEL 

FROM: FRED F. FIELDING Orig. signed by FFF 

COUNSEL TO THE PRESIDENT 

SUBJECT: Restriction in Legal Services Corporation 

Appropriations Bill 


When the President signed Public Law 98-166, the Department 
of Justice and Related Agencies Appropriation Act, he 
expressed reservations concerning the provision freezing the 
level of grants from the Legal Services Corporation in 'the 
absence of action taken by directors confirmed by the 
Senate. As you. know, the President stated that this 
provision: 

raises troubling constitutional issues with 
respect to my recess appointments power. The 
Attorney General -has been looking .into this 
matter at my request and will advise me on how 
to interpret this potentially restrictive condition. 

We understand that your office has been examining this 
question, and we would now like to request your opinion on 
it. 

FFF : JGR:aea 1/11/84 

cc: FFFielding/JGRoberts/Subj/Chron 
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WA S H I N G T O N 


January 11, 1984 


MEMORANDUM FOR THEODORE B. OLSON 

ASSISTANT ATTORNEY GENERAL 
OFFICE OF LEGAL COUNSEL 

FROM: ’* FRED F. FIELDING. 

COUNSEL TO THE PRESIDENT 

SUBJECT: Restriction in Legal Services Corporation 

Appropriations Bill 


When the President signed Public Law 98-166, the Department 
of Justice and Related Agencies Appropriation Act, he 
expressed reservations concerning the provision freezing the 
level of grants from the Legal Services Corporation in the 
absence of action taken by directors confirmed by the 
Senate. As you_ know, the President stated that this 
provision: 

raises troubling constitutional issues with 
respect to my recess appointments power. The 
Attorney General -has been looking .into this 
matter at my request and will advise me on how 
to interpret this potentially restrictive condition. 

We understand that your office has been examining this r 
question, and we would now like to request your opinion on 
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THE WHITE HOUSE 

WASH INGTON 


January 9, 1984 


MEMORANDUM FOR FRED F. FIELDING 
FROM: JOHN G. ROBERTS^^^ 

SUBJECT: Inquiry From Legal Services Corporation on 

the Constitutionality of Restrictions in 
Legal Services Corporation Appropriations 
Bill 


Steve Galebach, who works for Mike Uhlmann, contacted me 
concerning an inquiry he had received from Dan Bogard, 
President of the Legal Services Corporation (LSC) . (Bogard 
contacted Galebach because they know each other.) Bogard 
was interested in determining what support, if any, he could 
expect from the White House and the Justice Department if 
LSC were to challenge the so-called "Weicker Amendment" to 
its appropriations bill. This provision requires LSC to 
fund grantees in fiscal year 1984 at the same proportionate 
level as they were funded in fiscal year 1983, "unless 
action is taken by directors of the Corporation prior 
to January 1, 1984, who have been confirmed in accordance 
with section 1004(a) of the Legal Services Corporation Act." 
Department of Justice and Related Agencies Appropriation 
Act, 1984; Public Law 98-166, Title II (see attachment). 


When he signed this law the President stated: 


To the extent that this provision may be intended 
to disable persons appointed under the Constitution's 
provision governing Presidential appointments during 
congressional recesses from performing functions that 
directors who have been confirmed by the Senate are 
authorized to perform, it raises troubling constitu- 
tional issues with respect to my recess appointments 
power. The Attorney General has been lookin g into 
this matter at my request and wilT advise me on how to] 
interpret this potentially restrictive condition. 

19 Weekly Compilation of Presidential Documents 1619 
(November 28, 1983). 



LSC attorneys are examining whether LSC is bound by the 
Weicker Amendment or if it may be ignored as unconstitu- 
tional, and Bogard is interested in obtaining the 
Administration 1 s views . 


2 


Ted Olson advised me that his office had been examining the 
question for over a year on a "back burner" basis. He 
indicated that there was a sharp difference of views within 
his office and that he personally found the issues very 
difficult. Olson stated that he would respond to a request 
for an opinion from Bogard, but that he would prefer the 
request to come from our office, primarily because such a 
course afforded more flexibility in deciding what to do with 
the opinion once we find out what it will say. 

On the merits, I do not share Olson's view that the issues 
are particularly difficult, at least with respect to the 
position we should take. As guardian of the legal 
prerogatives of the Presidency, we should resist any 
Congressional effort to demean the recess appointment power 
by distinguishing between the powers of confirmed and 
recess-appointed nominees. Olson views the difficulty as 
arising from the fact that Congress in this instance 
exercised authority in an appropriations bill, but Congress 
cannot accomplish through the budgetary process that which 
it is constitutionally prohibited from doing directly. 
Congress can decide not to fund LSC, and thereby deprive our 
recess-appointed directors of authority, but if LSC is 
funded at all, Congress cannot condition decisions with 
respect to those funds on whether the directors are 
confirmed or recess-appointed. This position is consistent 
with the fact that we have never conceded the 
constitutionality of the Pay Act — also an exercise of 
Congress' budget authority -- which purports to limit the 
circumstances under which recess appointees may be paid. 

Since Bogard wants to know what LSC may do, and since the i 
issue directly affects the constitutional authority of the \l 
President, I recommend requesting a formal opinion from » 
Olson. We can decide what to do with it once we see what it] 
says. 


Attachment 


THE WHITE HOUSE 

WASH INGTON 

January 18 , 1984 


MEMORANDUM FOR RICHARD A. HAUSER 
FROM: JOHN G. ROBERTS 

SUBJECT: William J. Olson 


The answer to the question you posed on my memorandum of 
January 12 is "yes" — the William J. Olson representing 
James E. Steiglitz is the William J. Olson we recess 
appointed to the Legal Services Corporation Board of 
Directors. 

For your information, at FFF’s instruction I have referred 
the whole Steiglitz matter to Paul Thompson of NSC. 


Attachment 
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THE \ WHITE HOUSE 
^SHINGTON 
June 28, 1984 


NOTE FOR JOHN ROBERTS 


J - i ua vc detacnea the re! 
portions concerning Legal 
Services from: 


1) "Lhe FY 1985 -^tate/ Justice/ 
Commerce Appropriation Bill. 


2 ) 


the corresponding FY 1984 act 
whxch is incorporated by 
reference into the 1985 bill. 


/ 


3) Committee Report on 1985 bill. 


Steve Galebach 
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1 of the Civil Rights Act, as amended, and sections 6 and 14 of 

2 the Age Discrimination in Employment Act; $161,155,000, 

3 of which not less than $10,500,000 shall he for systemic 

4 programs. 

5 Legal Services Corporation 

6 PAYMENT TO THE LEGAL SERVICES CORPORATION 

[ 7 For payment to the Legal Services Corporation to carry 

8 out the purposes of the Legal Services Corporation Act of 

9 1974, as amended, $297,550,000: Provided, That the funds 

10 appropriated in this paragraph shall be expended in accord- 

11 ance with the provisions under the heading “ Legal Services 

12 Corporation, Payment to the Legal Services Corporation ” 

13 contained in Public Law 98-166 except that “fiscal year 

14 1984”, wherever it appears in such provisions, shall be con- 

15 s trued as “fiscal year 1985”; “fiscal year 1983”, wherever it 

16 appears in such provisions, shall be construed as “fiscal year 

17 1984”; “ January 1, 1984” shall be construed as “ January 

18 1, 1985”; “$6.50” shall be construed as “$7.61”; and “ $13 ” 

19 shall be construed as “$13.57”: Provided further, That not- 

20 withstanding the preceding proviso, no more than $1,158,000 

21 shall be expended for the budget category entitled “Program 

22 Improvement and Training”, no more than $1,829,000 shall 

23 be expended for the budget category entitled “ Delivery Re- 

24 search and Experimentation”, and no more than 

25 $11,283,000 shall be expended for the budget category enti- 




11 R 3712 RS 


38 


1 tied “ Support for the Provision of Legal Assistance”: Provid- 

2 ed further , That none of the funds appropriated in this Act 

3 for the Corporation shall he used, directly or indirectly, by 

4 the Corporation to promulgate new regulations or to enforce^ 

5 implement, or operate in accordance with regulations effective 

6 after April 27, 1984 unless the Appropriations Committees of 

7 both Houses of Congress have been notified fifteen days prior 

8 to such use of funds as provided for in section 509 of this 

9 Act: Provided further, That none of the funds appropriated 

10 by this paragraph shall be used to pay for travel by directors 

11 of the Corporation (except as necessary to travel to Washing - 

12 ton to attend meetings of the Board of Directors), the Presi- 

13 dent of the Corporation, or employees of the Corporation who 

14 work in Washington, D. C. 

15 This title may be cited as the “Department of Justice 

16 and Related Agencies Appropriation Act, 1985”. 

17 TITLE m — DEPARTMENT OP STATE 

18 Administeation of Foreign Affairs 

19 SALARIES AND EXPENSES 

20 For necessary expenses of the Department of State and 

21 the Foreign Service, not otherwise provided for, including 

22 obligations of the United States abroad pursuant to treaties, 

23 international agreements, and binational contracts (including 

24 obligations assumed in Germany on or after June 5, 1945) 

25 expenses authorized by section 9 of the Act of August 31, 
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Current Status of the Legal Services Corporation 

Board of Directors 


Seat Name (Party) Term Expires 

1 Daniel M. Rathbun (I) 7/13/83 

2 Frank J. Donatelli (R) 7/13/83' 


3 Howard H. Dana (R) 7/13/84 


4 


5 


6 


7 


William F. Harvey (R) 7/13/84 


William J. Olson (R) 7/13/84 


George E. Paras (D) 7/13/84 


Robert Sherwood Stubbs, 

II (D) 7/13/84 


Milton M. Masson, Jr. (R) 7/13/83 


7/13/83 


Status 


Paid? 


Recess Appointee 
(10/22/82) 
Expires: 98th, 1st 

Recess ADpointee 
(10/22/82) 
Expires: 98th, 1st 


Not 
under 
§ 5503(a) 

Not 
under 
§ 5503(a) 


Statutory Holdover Not 

After Recess Appoint- under 
ment § 55 03 (a 

(12/30/81) expired 
(12/23/82) 

[Appointment of 
E. Donald Shapiro 
did not take] 


Statutory Holdover 

Not 

after Recess Appoint- 

under 

ment 

§ 5503 (c 

(12/30/81) expired 


(12/23/82) 


Statutory Holdover 

Not 

after Recess Appoint- 

under 

ment 

§ 5503 (a 

(12/30/81) 


expired (12/23/82) 


Statutory Holdover 

Not 

After Recess Appoint- 

under 

ment 

§ 5503 (c 

(12/30/81) 


expired (12/23/82) 



Statutory Holdover Not 

After Recess Appoint- under 
ment § 5503 

(12/30/81) 
expired 12/23/82 

Recess Appointee "7 

(1/21/83)" 

Expires: 98th, 2d 

Recess Appointee 7 

(1/21/83) 

Expires: 98th, 2d 


9 


Robert E. McCarthy (R) 
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56. For the reasons set forth in detail, I conclude, first, 
that you have the power to make appointments during this 
adjournment of the Senate, and that this power extends to 
vacancies which existed at the time the Senate was in ses- 
sion and to persons whose nominations were pending but 
not finally acted upon when the Senate adjourned on July 3, 
1960; second, that the commissions of the persons so ap- 
pointed will expire at the end of the session of the Senate 
following the adjournment sine die of the second session of 
the 86th Congress, presumably, the end of the first session 
of the 87th Congress; third, that it would be advisable to 
submit to the Senate, when it reconvenes at the end of the 
adjournment, nominations for all persons who received ap- 
pointments between July 3 and August 8, 1960; and, finally, 
that, provided compliance is made with the provisions of 
5 TJ.S.C. 56, any such appointee can be paid out of the 
Treasury for the duration of his constitutional term or until 
the Senate has voted not -to confirm his nomination. 


Article II, section 2, clause 3 of the Constitution provides: 

“The President shall have Power to fill up all Vacancies 
that may happen during the Recess of the Senate, by grant- 
ing Commissions which shall expire at the End of their next 
Session.” 

It has been settled by a long and unanimous line of opin- 
ions of the Attorneys General concurred in by the courts that 
the President’s power to make such appointments is not 
limited to those which “happen to occur” during the recess 
of the Senate but that it extends to those which “happen to 
exist” during that period ; hence, that the President has the 
constitutional power to fill vacancies regardless of the time 
when they first arose. 1 Op. 631 (1823) ; 2 Op. 525 (1832) ; 
3 Op. 673 (1841) ; 7 Op. 186 (1855) ; 10 Op. 356 (1862) ; 12 
Op. 32 (1866) ; 12 Op. 455 (1868) ; 14 Op. 562 (1875) ; 15 Op. 
207 (1877) ; 16 Op. 522 (1880) ; 16 Op. 538 (1880) ; 170p. 530 
(1883) ; 18 Op. 28 (1884); *6 Op. 29 (1884); 19 Op. 261 
(1889) ; 26 Op. 234 (1907) ; 3(J.Op. 314 (1914) ; 33 Op. 20,22- 
23 (1921) ; see also In Re Farrow, 3 Fed. 112 (C.C.N.D. Ga., 
1880 ) , and the opinion of Mr, Justice Woods, sitting as Cir- 
cuit Justice* in In Re Yancey, 28 Fed. 445, 450 (C.C.W.D. 
Tenn., 1886). 
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466 Rcccm Apj^intmevts 

The Congress, too, recognizes the President’s power to make 
appointments during a recess of the Senate to fill a vacancy 
which existed while the Senate was in session . 2 R.S. 1761, 5 
U.S.C. 56, which originally prohibited the payment of ap- 
propriated funds as salary to a person who received a recess 
appointment if the vacanc^ existed while the Senate was in 
sessionimplicitly assumed that the power existed, but sought 
to render it ineffective by prohibiting the payment of the 
salary to the person so appointed . 3 In 1940, however, the 
Congress amended R.S. 1761, 5 U.S.C. 56 (act of July 11, 
1940, c. 580, 54 Stat. 751), and permitted the payment of 
salaries to certain classes of recess appointees even where the 
vacancies occurred while the Senate was in session . 4 In view 
of this congressional acquiescence, you have, without any 
doubt, the constitutional power to make recess appointments 
to fill any vacancies which existed while the Senate was in 
session. 

Next, I reach the question of whether the adjournment 
of the Senate, pursuant to Senate Concurrent Resolution 112 
of July 3, 1960, from that day to August 8, 1960, is a “re- 
cess of the Senate” within the meaning of Article II, sec- 
tion 2, clause* 3 of the Constitution. In other words, does 
the word “recess” relate only to a formal termination of a 
session of the Senate, or does it refer as well to a temporary 
adjournment of the Senate, protracted enough to prevent 
that body from performing its functions of advising and 
consenting to executive nominations? It is my opinion, 
which finds its support in executive as well as in legislative 
and judicial authority, that the latter interpretation is the 
correct one. 

In 1921, the Attorney General ruled that the President has 
the power to make recess appointments during an adjourn- 
ment of the Senate for four weeks. 33 Op. 20(1921). In his 
opinion, the test for the determination of whether an ad- 
journment constitutes a recess in the constitutional sense is 
not the technical nature of the adjournment resolution, i.e., 

* See, e.g., 52 Cong. Rec. 1369-1370 <1915) ; 67 Cong. Bee. 262-264 (1925). 

8 Of. the Tnomonmdmn submitted by Senator Butler on March 16, 1925, 67 

Cong. Roc. 203. 204 (1925). 

* For an analysis of 5 U.S.C. 5(5. see II, infra. The legislative history of 
the 1940 amendment of 5 U.S.C. 50 does not contain any suggestion that the 
President lacks the power under the Constitution to make recess appointments 
when the vacancies existed while the Senate was In session. Cf. S. Rept. 1079, 
76th Cong., 1st sess., and H. Rept. 2C46, 76th Cong., 3d seas. 
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of the Senate during -which the President could fill vacancies 
under Article II, section 2, clause 3 of the Constitution. 0 

I fully agree with the reasoning and with the conclusions 
reached in that opinion. Moreover, this ruling since has 
been buttressed by a decision of the Comptroller General, and 
by the judgment of the Supreme Court in an analogous field. j 

The,, decision of the Comptroller General (28 Comp. Gen. j 

30 (i948) ) arose in the following circumstances : ' 

In 1948, during the second session of the 80th Congress, i 

President Truman submitted to the Senate the nominations 
of three judges. When the Senate, on June 20, 1948, ad- 
journed to December 31, 1948, unless sooner called back into 
session by the congressional leadership, it had not acted on 
those nominations. On June 22, 1948, the President issued 
recess appointments to the three judges.® Upon inquiry 1 

from the Director of the Administrative Office of the United ! 

States Courts as to whether these judges could be paid, the I 

Comptroller General ruled, largely in reliance on 33 Op. A. G. ! 

20, 7 that an extended adjournment of the Senate is a “re- 
cess” in the constitutional sense, during which the President 
may fill vacancies. Specifically, the Comptroller General 
said (28 Comp. Gen. 30, at 34 (1948) ) : 

“WTiat is a ‘recess’ within the meaning of that provision 
[Art II, section 2, clause 3 of the Constitution] ? Is it re- 
stricted to the interval between the final adjournment of one 
session of Congress and the commencement of the next suc- 
ceeding session ; or does it refer also to the period following 
an adjournment, within a session, to a specified date as here? 

It appears to be the accepted view — at least since an opinion 
of the Attorney General dated August 27, 1921, reported in 
33 Op. Atty. Gen. 20 — that a period such as last referred to 
is a recess during which an appointment properly may be 
made.” 


8 In its final part (33 Op. 20, 24-25 (1921)), the opinion discussed the 
problems presented by the adjournment of the Senate for a few days, or for 
a short holiday. It concluded that the outcome hinged on the practical ques- 
tion of whether the Senate was present to receive communications from the 
President and that it was largely a matter of sound Presidential discretion 
to determine whether or not there was a real recess making it impossible for 
the Senate to give its advice and consent to executive appointments. 

8 These appointments, of course, would not have been made had not the 
Attorney General adhered to 33 Op. 20. 

7 The Comptroller General considered that opinion of the Attorney General 
so important that he incorporated it in its entirety :ib a part of his decision. 



( 
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Considering that the Comptroller General is an officer in 
the legislative branch, and charged with the protection of the 
fiscal prerogatives of the Congress, his full concurrence in 
the position taken by the Attorney General in 33 Op. 20 is 
of signal significance. 

Of equal importance is the decision of the Supreme Court 
in the Pocket Veto case, 279 U.S. 655 (1929), which, in a re- 
lated field, uses the same argument as the Attorney General 
in 33 Op. 20 : viz that the Presidential powers arising in the 
event of an adjournment of the Congress are to be determined, 
not by the form of the adjournment, but by the ability of the 
legislature to perform its functions. Article I, section 7, 
clause 2 of the Constitution provides : 

“If any Bill shall not be returned by the President within 
ten Days (Sundays excepted) after it shall have been pre- 
sented to him, the Same shall be a Law, in like Manner as if 
he had signed it, unless the Congress by their Adjournment 
prevent its Return, in which Case it shall not be a Law.” 

The issue presented in the Pocket Veto case, supra , was 
whether an adjournment of the Senate from July 3 to No- 
vember 10, 1926, was an adjournment of the Senate “pre- 
venting” the return of a bill which had originated in that 
body. 

The Supreme Court, in analogy to the Attorney General in 
33 Op. 20, ruled that the test is not whether an adjournment 
is a final one terminating a session, but “whether it is one 
that ‘prevents 5 the President from returning the bill to the 
House in which it originated within the time allowed.” a 
Applying the reasoning of the Pocket Veto case, supra , to the 
situation at hand, it follows that you have the power to grant 
recess appointments during the present recess of the Senate, 
because that recess “prevents” it from advising and consent- 
ing to Executive nominations. 

The commissions issued by you pursuant to Article II, sec- 
tion 2, clause 3 of the Constitution expire “at the End of their 

[the Senate's] next session.” This “End of their next Ses- 

■* 

■279 U.S. 655, 680 (1929)'. Wright v. JJnited States, 302 U.S. 583 (1938), 
held that a three-day adjournment of the Senate while the House of Repre- 
sentatives was in session, and during which a veto message of the President 
was accepted by the Secretary of the Senate, did not amount to an adjourn- 
ment preventing the. return * of. the bill. Por a discussion of the Pocket Veto 
problem, see also 40 Op. A.G. 274 (1943). 
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sion” is not the end of the meeting of the Senate, beginning 
when the Senate returns from its adjournment on August 8, 
1960, but the end of the session following the final adjourn- 
ment of the second session of the 86th Congress, presumably, 
the first session of the 87th Congress, 

The adjournment of the Congress on July 3, 1960, pursu- 
ant to Senate Concurrent Resolution 112 was not sine die . 
Hence, it merely had the effect of a temporary “dispersion 55 
of the Congress. 20 Op. A.G. 503, 507 (1892). It did not, 
however, terminate the second session of the 86th Congress, 
5 Hinds' Precedents of the House of Representatives, secs. 
6676, 6677 ; 28 Comp. Gen. 30, 33-34 (1948) ; Ashley v. Keith 
Oil Corporation , 7 F.R.D. 589 (D.C. Mass., 1947). Hence, 
when the Congress reconvenes in August it will not begin a 
new session but merely continue the session which began on 
January 6, 1960. Ashley v. Keith Oil Corporation , supra; 
28 Comp. Gen. 121, 123-126 (1948) ; see also Memorandum of 
the Federal Law Section of the Library of Congress to the 
Senate Committee on the Judiciary , dated November 5, 1947, 
93 Cong. Rec. 10576-77. It follows that the “next session” 
referred to in Article II, section 2, clause 3 of the Constitu- 
tion is the session following the adjournment sine die of the 
second session of the 86th Congress, i.e., either the first ses- 
sion of the 87th Congress or a special session called by the 
President following the final adjournment of the second ses- 
sion of the 86th Congress. 9 

This conclusion is fully supported by a ruling of the 
Comptroller General relating to the previously discussed 
recess appointments made by President Truman on June 22, 
1948. After the second session of the 80th Congress had 
adjourned from June 20 to December 30, 1948, and a num- 
ber of recess appointments had been granted, the President 
notified the Congress on July 15, 1948, to convene on July 26, 
1948. Proclamation No. 2796, 13 F.R. 4057; 28 Comp. 
Gen. 121, 124 (1948). The Congress met accordingly, and 
again adjourned on August 7, 1948, until December 31, 1948 


9 A special session called by the President during- a temporary adjournment 
of the second session of the S6th Congress would merely constitute a continua- 
tion of that session. Ashley v. Keith Oil Corporation, 7 F.R.D. 589, 591-592 
(D.C. Mass., 1947) and the authorities there cited; Memorandum of the 
Federal Law Section of the Library of Congress to the Senate Committee 
on the Judiciary, dated November 5, 1947, 93 Cong. Rec. 10576-77 (1947) ; 
28 Comp. Gen. 121, 125-126. 
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10 The Attorney General did not publish a formal opinion In connection 
with this Incident. A press release Issued by Attorney General Clark on 
August 11. 1948, and the flies of this department, however, indicate that he 
was In full agreement with that ruling. 
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c. If a nomination for the office was rejected by the Senate 
within thirty days prior to the termination of the session, 
except where the person who receives the recess appointment 
is the person whose nomination was rejected. 

The terminal proviso of 5 U.S.C. 56 requires in addition 
that a nomination to fill a vacancy in those three contingen- 
cies must be submitted to the Senate not later than forty days 
after the commencement of the next succeeding session of the 
Senate. 

The statute thus permits the payment of salaries to persons 
receiving recess appointments to vacancies, which existed 
while the Senate was in session, in three situations, all of 
which are predicated on “the termination of the session of the 
Senate.” Here again, the question arises whether this term 
must be interpreted technically — limited to the final adjourn- 
ment of a session — or whether it permits the payment of 
salaries to those who receive a recess appointment after a 
temporary adjournment of the Senate. 

The Comptroller General has ruled that “the term ‘ter- 
mination of the session 7 [has] * * * been used by the Con- 
gress in the sense of any adjournment , 14 whether final or not, 
in contemplation of a recess covering a substantial period of 
time” (28 Comp. Gen. 30, 37). Considering that the Comp- 
troller General is the officer primarily charged with the 
administration and enforcement of 5 U.S.C. 56, his interpre- 
tation of that statute is of great weight. Independent re- 
examination of the subject matter, moreover, causes me to 
concur fully in his conclusions based largely on the purposes 
which the act of July 11, 1940, 54 Slat. 751, amending 
5 U.S.C. 56, was designed to accomplish. 

Prior to the enactment of the 1940 amendment, 5 U.S.C. 56 
provided that if a vacancy existed while the Senate was in 
session a person receiving a recess appointment to fill that 
vacancy could not be paid from the Treasury until he had 
been confirmed by the Senate. This statute caused serious 
hardship, especially when a vacancy occurred shortly before 
the Senate adjourned, or where a session terminated before 
the Senate had acted on nominations pending before it (H. 

a nomination for this office was pending before the Senate, except where the 
person who receives the recess appointment Is a person appointed during the 
preceding recess of the Senate. 

14 Emphasis supplied. 
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Kept. 2G4G, 76th Cong., 3d sess. ; see also letter from Attorney 
General Murphy to Senator Ashurst, dated July 14, 1939, 
S. Kept. 1079, 76th Cong., 1st sess., p. 2). The inability to 
pay recess appointees in those circumstances had the effect 
of either compelling the President to leave the vacancy un- 
filled until the next session of the Senate, or causing the ap- 
pointee to undergo the financial sacrifice of having to serve, 
"possibly for a considerable period of time, without knowing 
whether he could be paid (see letter of Attorney General 
Murphy to Senator Ashurst, supra). 

The purpose of the 1940 amendment was “to render the 
existing prohibition on the payment of salaries more flexible” 
(H. Kept. 2646, 76th Cong., 3d sess., p. 1) and to alleviate 
the “serious injustice” caused by the law as it then stood (S. 
Kept. 1079, '76th Cong., 1st sess., p. 2). Thus, 5 U.S.C. 56, 
as it stands now, is a remedial statute designed to permit the 
immediate payment of recess appointees, provided the Presi- 
dent complies in good faith with the statutory conditions. 16 

The “serious injustice” caused by the inability to pay a 
recess appointee, of course, is just as great and undesirable in 
the case where the appointment was made after a temporary 
recess of the Senate as where the commission had been 
granted after a final adjournment. To restrict the words 
“termination of the session” to a final adjournment, there- 
fore, would be “inconsistent with the obvious purpose of the 
law” 28 Comp. Gen. 30, 37. 

It follows that a person receiving a recess appointment 
during a prolonged adjournment of the Senate may be paid, 
if the conditions of 5 U.S.C. 56 initially have been met, i.e., 
if the vacancy arose within thirty days of the adjournment : 
or if a nomination was pending before the Senate at the time 
of the adjournment, except where the recess appointee has 
served under an earlier recess appointment ; 16 or if the Senate 
had rejected a nomination within thirty days prior to its ad- 
journment, except where the recess appointee is the person 
whose nomination had been rejected. 

The recess appointee’s right to be paid will continue through- 
out the constitutional term of his office, except for two con- 
tingencies: First, if the Senate should vote not to confirm 


w For that reason, the Comptroller General consistently has Interpreted the 
statute liberally ; see, e.g., 28 Comp. Gen. 30, 36-37 ; 238, 240-241 ; 36 Comp. 
Gen. 444, 446. 
ia Cf. n. 13, supra. 
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him, section 204 of the annual General Government Matters 
Appropriation Act, 1960 (July 8, 1959, 73 Stat. 166) would 
preclude the further payment of salary out of appropriated 
funds; second, the appointee’s pay status may be cut off as 
the result of noncompliance with the terminal proviso of 
5 U.S.C. 56, i.e., in the case of a failure to submit to the Senate 
a nomination to fill the vacancy within forty days after “the 
commencement of the next succeeding session of the Senate.” 
The adjournment of the Senate after it reconvenes in August, 
however, will not jeopardize the recess appointee’s right to be 
paid. 17 

Ill 

When the Senate reconvenes in August 1960, you should 
submit to it nominations for all persons who received ap- 
pointments during the adjournment of the Senate, including 
those whose nominations were pending but not finally acted 
upon when the Congress adjourned. This resubmission is 
desirable in order to advise the Senate of the fact that recess 
appointments have been made, and is probably required in 
order to protect the pay status of the recess appointees. 

Ordinarily, when the Senate adjourns for more than thirty 
days all nominations pending and not finally acted upon at 
the time of the adjournment are returned to the President 
and may not be considered again unless resubmitted by the 
President (Eule XXXVIII (6) of the Standing Rules of the 
Senate). However, when the Senate adjourned on July 3, 
1960, it resolved that — 

“* * * the status quo of nominations now pending and not 
finally acted upon at the time of * * * adjournment shall 
be preserved.” (106 Cong. Rec. (Daily Ed., July 5, 1960), 
p. 14690.) 

The Senate thus has waived Rule XXXVIII(6), with the 
result that nominations pending before it on July 3, 1960, 
but not finally acted upon at that time, will not be returned 
to you. And, when , the Senate reconvenes in August, those* 
nominations will be before it, and may be considered in the 
stage in which they were at the time of adjournment. The 
resolution thus avoids much duplication* of effort, especially 
in those instances where hearings already have been held on 
a nomination. 

I do not read the resolution, in particular the statement 

JT Thene two points will be discussed In Par#*!!!, infra. 
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that the status quo of all pending nominations not finally 
acted upon shall be preserved, as purporting to freeze those 
nominations, and to prevent the President from giving recess 
appointments to those whose nominations were pending but 
not finally acted upon at the time of the adjournment of the 
Senate. Any attempt of the Senate to curtail the Presi- 
^ dent’s constitutional power to make recess appointments 
would raise the most serious constitutional questions. And 
where, as here, the resolution not only fails to reveal any such 
purpose, but rather obviously was designed to obviate need- 
less work, I refuse to attribute to the Senate any intent to 
interfere with the President’s constitutional powers and 
responsibilities. 18 

In spite of the suspension of Kule XXXVIII (6) of the 
Standing Rules of the Senate, I recommend strongly that 
when the Senate reconvenes in August you should submit to 
it new nominations for those persons whose nominations 
were pending on July 3, 1960, and who have received ap- 
pointments during the adjournment of the Senate. The 
submission of the new nominations would not constitute a 
meaningless duplication of effort, nor jeopardize the pay 
status of the recess appointees. The failure to do so, how- 
ever, may constitute a violation of the terminal proviso of 
5 U.S.C. 56 and delay, if not entirely prevent, the payment 
of salaries to the appointees. 

First. Nominations submitted to the Senate customarily 
indicate the circumstance, where applicable, that a nominee 
is serving under a recess appointment. The preadjourn- 
ment nominations of those who thereafter received recess ap- 
pointments, of course, do not contain that information. The 
Senate lias a substantial interest in being advised of the fact 
that a nominee is serving under such an appointment. Such 
appointment fills the position temporarily, and confirmation 

18 The circumstance that the nominations remain pending before the Senate 
during its recess does not affect the pay status of the recess appointees. 5 
U.S.C. 56 does not contain any prohibition against the payment of the salaries 
to appointees whose nominations are pending before the Senate after its ad- 
journment. Clause (b), It is true, refers to the situation that a nomination 
is pending before the Senate at the time of the termination of the session of 
the Senate. There is, however, nothing in the spirit and the language of 5 
U.S.C. 56 to the effect that clause (b) is inapplicable where this nomination 
remains pending following the termination of the session. Moreover, 5 U.S.C. 
56 has been interpreted to the effect that the question of whether a person 
may be paid is to be determined as of the time of the adjournment of the 
Senate preceding the recess appointment and not as of a later time (2S 
Comp. Gen. 121, 127-129, and see the discussion of that part of the Comp- 
troller General’s ruling, injra). 
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therefore is no longer urgent. This may be an important 
consideration to the Senate when it returns for what is hoped 
to be a short session. On the other hand, if the Senate is 
strongly opposed to an appointee it may vote to deny con- 
Urination, and thus, for all practical purposes force him to 
resign by cutting off his pay. The submission of a new 
nomination for a recess appointee after the return of the 
Senate, accordingly, serves a distinct purpose. 

Second. The terminal proviso of 5 U.S.C. 56 requires the 
submission of the nomination of a person who received a 
recess appointment “to the Senate not later than forty days 
after the commencement of the next succeeding session of the 
Senate.” Failure to comply with this proviso presumably 
results in the suspension of the appointee ? s right to be paid 
out of appropriated funds. While the reconvening of the 
Senate after a temporary adjournment is not the commence- 
ment of the next session of the Senate in the ordinary sense 
of that term, we have seen that 5 U.S.C. 56 uses those words 
in a nontechnical w T ay. If the words “termination of a ses- 
sion” in clauses (a), (b), and (c) have been interpreted as 
including a temporary adjournment which does not termi- 
nate a session, it is likely that the words “commencement of 
the next succeeding session of the Senate” correspondingly 
refer to the reconvening of the Senate after any adjourn- 
ment, regardless of whether, technically, it begins a new ses- 
sion. In these circumstances, prudence suggests that I base 
my advice on the assumption that 5 U.S.C. 56 may require 
the submission of new nominations when the Senate recon- 
venes in August. 19 

I do not believe that noncompliance with the terminal pro- 
viso of 5 U.S.C. 56 can be rested safely on the ground that 
nominations made prior to adjournment but not finally acted 
upon at that time are still pending before the Senate as the 
result of the suspension of Senate Rule XXXVIII (6). 
The statute does not contain an exception covering that com_ 

10 Arguments, of course, con be mode that the words “commencement of 
the next succeeding session of the Senate” should tfe given their traditional 
meaning. The circumstance that the terminal proviso gives the President 
forty days within which to submit the nominatioiFto the Senate might sup- 
port the conclusion that the proviso refers to the next regular session of the 
Senate because, as a matter of experience, adjourned sessions of the Senate 
rarely last forty days. If the Senate should adjourn within forty days after 
its return on August S, 19G0, and before the President has submitted the 
f nomination, it could be argued, in analogy to Article I, section 7, clause 2 of 
the Constitution, that compliance with 5 U.S.C. 5G has been waived because it 
has been "prevtMited” by the adjournment of the^enute. 
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tingency. 20 It could be argued, of course, that a statute 
should not be construed so as to require the performance of 
a redundant ceremony. However, as we have shown, the 
information that a nominee is serving under a recess ap- 
pointment may be of considerable interest to the Senate. In 
any event, I shoutd hesitate to recommend for quasi- 
equitable reasons the omission of an express statutory re- 
quirement in an area as technical as the appointment and 
pay of Federal officers. 

In weighing these conflicting considerations, it appears 
to me, on the one hand, that the submission of new nomina- 
tions to the Senate does not constitute an intolerably heavy 
burden. Moreover, as I shall show presently, rulings of the 
Comptroller General — with which I fully agree — have estab- 
lished that compliance with the letter of the statute will not 
jeopardize the recess appointee’s pay status. On the other 
hand, the failure to resubmit a nomination conceivably may 
result in the suspension of the appointee’s pay. In these 
circumstances, I recommend that when the Senate recon- 
venes in August nominations should be submitted for all 
officials who received appointments during the adjournment 
of the Senate, including those whose nominations were pend- 
ing before the Senate at the time of its adjournment on 
July 3, I960. 21 As a matter of precaution, I urge that 
nominations be submitted again when the Senate commences 
a new session in the technical sense. 

The recess appointees’ pay status will not come to an end 
when the Senate adjourns after its August sitting. When 
the Senate concludes its session after reconvening in Au- 
gust, a situation will be presented which appears to fall 
within the exception to 5 U.S.C. 56, clause (b) : The Senate 
then will have terminated a session, and at that time there 
will be pending before it the nomination of a person who 
had received an appointment during the preceding recess 
of the Senate. This raises the question of whether the pay 
rights of a recess appointee, whose appointment originally 


30 Tlie terminal proviso to 5 U.S.C. 56 was Inserted by tlie Semite Committee 
on the Judiciary in order to insure that the nomination “will be submitted in 
ample time for adequate consideration by any incoming: session of the Senate. 0 
S. Kept. 1079, 76th Cong., 1st sess., p. 2. 

21 Considering that it is desirable to obtain the advice and consent of the 
Senate to a nomination at tlie earliest possible moment, my recommendation 
includes the submission of nominations for those who received recess appoint- 
me uts to vacancies which occurred after the adjournment of the Senate, al- 
though 5 U.S.C. 56 docs not cover those appointments. 
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complied with the requirements of 5 U.S.C. 56, can be cut 
off by the circumstances existing at the time of the subse- 
quent termination of a session of the Senate. The opinion 
of the Comptroller General in 28 Comp. Gen. 121 cogently 
demonstrates that this is not the case because the words 
“termination of the session of the Senate” in 5 U.S.C. 56 
uniformly refer to the session immediately preceding the 
recess when the appointment was made, and not to any 
subsequent termination. 

An analysis of 5 U.S.C. 56 shows that in clauses (a) and 
(c) the words “termination of the session of the Senate” 
unquestionably relate to the session immediately preceding 
the recess of the Senate during which the appointment was 
made and not to a later one. The Comptroller General in- 
ferred from this that “it would be wholly inconsistent to 
say that the phrase ‘termination of the session’ as used 
therein [clause (b)] had reference to other than the session 
preceding the recess when the appointment was made. 22 * * * 
In other words, the entire statute speaks as of the date of 
the recess appointment under which the claim to compensa- 
tion arises.” (28 Comp. Gen. 121, 128 (1948) ) The Comp- 
troller General, therefore, concluded that the right to 
compensation, once vested, does not become defeated by a 
subsequent adjournment. He realized that under his in- 
terpretation the words “termination of the session of the 
Senate” in 5 U.S.C. 56 refer to a different session than the 
words “End of their next Session” in Article II, section 2, 
clause 3 of the Constitution. He attributed this “apparent 
inconsistency” to the circumstance that the recess appoint- 
ment provisions of the Constitution and of 5 U.S.C. 56 serve 
different purposes (28 Comp. Gen. 121, 129) . 

I fully agree with the conclusions of the Comptroller 
General reached on the basis of the statutory language. I 
believe, however, that this result may be supported by two 
additional, broader considerations. First, the purpose of the 
1940 act amending 5 U.S.C. 56 was to eliminate the hard- 
ship and injustice resulting from the inability to pay recess 
appointees appointed to vacaijpies which existed while the 
Semite was in session, where the vacancies arose shortly be- 


23 The Comptroller General also explained that the statute uses the words 
“termination of the session’* In the specillc sense, lienee, that It refers to the 
termination of a pnrtieiilar session, i.e., the one preceding the recess appoint- 
ment “rather than to Just any sesajuif’ 2S Comp. Qen. 121 t 128. 
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fore an adjournment of the Senate, or where a nomination 
was pending before the Senate, but where the Senate ad- 
journed before acting on it. The purpose of the 1940 statute 
was to permit the payment of salaries out of appropria 
funds in those cases. It would create a new instance of the 
very hardship which the statute was intended to alleviate, 
if 4h.e right to compensation, once accrued, could be cut off 
by subsequent events, such as the reconvening and subse- 
quent adjournment of the Senate, and if a recess appointee 
thereafter were required to work without pay for the rest of 
his constitutional term, or until the Senate should confirm 
him An interpretation of the statute, which gives rise to 
results so inconsistent with the purposes it is designed to 

serve, must be rejected. 0x t ... 

Second, it is the basic policy of the United States that a 
person shall not work gratuitously for the Government, or 
be paid for such work by anyone other than the Government 
(31 U.S.C. 665(b) ; 18 U.S.C. 1914). It is well recognized 
that a person who is not paid cannot be expected to perform 
his work zealously, and that he may be subjected to a host 
of corrupting influences. A statute which provides that a 
person cannot be paid by the Treasury until the happening 
of a future event, therefore, must bp strictly construed. 
Even less favored is an interpretation which would result in 
the defeasance of a right to be paid, once it has accrued. In 
the case of any ambiguity, a statute should be read so as to 
permit the current compensation for work performed for 

the United States. ~, 0 +~ 

I therefore conclude that an adjournment of the Senate 
during, or terminating, the second session of the 86th Con- 
cress will not affect the pay status of a person appointed 
during the current recess of the Senate, and whose -appoint- 
ment originally complied with the requirements of 5 U.S.C. 

56. 23 

Respectfully, LAWRENCE E- WAESH, 

Acting Attor'ixey General. 

a A final caveat : A recess appointee filling a vacancy which "'sted whUe 

ssvsz as 

ceivably, result in the suspension of his salary. Ct. 28 Comp. uen. *0. 37-38. 
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plus such additions thereto as Wiay be authorized from time to time. 
On the other hand, the 10 per centum additional compensation m lieu 
of overtime, as authorized by section 502 of the Federal mp oyees 
Pay Act of 1945, as amended, is a part of basic compensation and does 
not affect subsequent additions thereto. Thus, the salary computa- 
tion in example (A) 'in your letter is correct. Question 3 is answered 

accordingly. * 
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Appointments — Recess Appointments 

The adjournment of the Senate on June 20, 1948, pursuant to House concurrent 
Resolution 218, until December 31, 1948, is to be regarded as a 
session,” within the meaning of the exception expressed “ c '^ s ® (p) 

1761 Revised Statutes, as amended, so that persons who had been P 1 ® ® 7 

nominated to the office of Federal judge during the session « d J®ur n ed on June 20^ 
1948 and whose nominations were pending m tlie Senate when it adj 
entitled to the salary attached to such offices under recess appointments 0 »ven 
subsequent to the adjournment date. 

A person who received a recess appointment from the J* s ® mSg 1 

iud^e during a recess Of the Senate previous to its adjournment on June -0, 1948, 
pursuant to House Concurrent Resolution 218, and whose nominatiM as Federal 
judge was pending in the Senate when it adjourned on June -0, 1948, ts not _en- 
titled, in view of section 1761, Revised Statutes, as amended, P r ®® p f y 

meut of salary in the case of the nomination of a person appointed during a 
preceding recess of the Senate, to the salary attached to his office under another 
interim appointment made subsequent to the adjournment date. 

Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, July 16, 1948: 


I have your letter of June 30, 1948, as follows : 


A question upon which I respectfully request your advice concerns the right 
to payment of salary of four judges of United States courts who have received 
front the President recess appointments since the recent adjournment of the 
present session of the Congress. They are as follows : 

Honorable Paul P. Rao, appointed as Judge of the United States Customs 

C °Honorable Edward Allen Tamm, appointed as United States District Judge 

*°Hoifornbfe Ha mti ton Kaufman, appointed as United States District 

Judge for the Southern District of New Tort. _. . . . T +„_ 

Honorable Roy W. Harper, appointed as United States District Jud s e for 
the Eastern and Western Districts of Missouri. 

All of the appointments above mentioned were dated June — 1948. Lacn or 
the persons appointed had previously been nominated during the present Congi^s 
for the respective positions for which they have now been gnen intei tin appo nt 
ments, and their nominations were pending in the Senate when that body recessed 
on June 20, 104S, but it had not acted on them. Further facts in the individual 

Ca The a noniin f aHor S of Mr. Rao as Judge of the United States Customs Court was 
sent to the Senate on May 3, 1948. 
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The nomination of Mr. Tamm as United States District Judge for the District 
of Columbia was sent to the Senate on February 3, 1S48. Judge Tamm took the 
oath of office and entered on duty June 28, 1948. . , . . ,, 

The nomination of Mr. Kaufman as United States District Judge for the 
Southern District of New York was sent to the Senate on May IT, 1948. _ 

None of the three persons last mentioned had functioned as a judge prior 
to receiving the present interim appointments. I am informed that Judge Kao 
intends to qualify and enter on duty July 2, 1948, and Judge Kaufman is doing 

so today. _ . . - 

The fourth person receiving one of the recent interim appointments, Honorable 
Roy W. Harper, has functioned under prior interim appointments. His nomina- 
tion was sent to the Senate at the first session of the present Congress on July 
8, 1947. The Senate had taken no action on the nomination when the Congress 
recessed pursuant to Senate Concurrent Resolution 33 as amended on July ~T, 
1947. On August 11, 1947 Judge Harper received an interim appointment, and 
on tiie same day took the oath of office anil entered on duty. The Senate had 
not acted on his nomination when the first session of the present Congress was 
finally adjourned on December 19, 1947. On December 20, 194 1 Judge Harper re- 
ceived a second interim appointment, and on the same day he took a new oath 
and again entered on duty. As stated above, the Senate took no action on his 
nomination prior to recessing on June 20, 1948. Judge Harper on June 2-, 1948 
received a third interim appointment as stated above. He has been serving con- 
tinuously as a district judge for the Eastern and Western Districts of Missouri 
since he qualified under the first interim appointment on August 11, 1947 and 
is continuing to do so. He has been paid the statutory compensation attaching 
to the office of district judge from the time that he first entered on duty August 
11, 1947 continuously until the present month. 

The provisions of law bearing upon the pending question are as follows : 

The Constitution provides in Article II, Section 2, the third paragraph, that, 
“The President shall have Power to fill up all Vacancies that may happen 
during the Recess of the Senate, by granting Commissions which shall expire at 

the End of their next Session.” , /K , _ - T r Q n *«\ 

Section 1761 of the Revised Statutes as amended (54 Stat. Tol, 5 U. S. C. 56) 
prohibits the payment of salary to any person appointed during the recess of 
the Senate to fill a vacancy in an office if the vacancy existed while the Senate 
was in session and confirmation by that body was requisite untLl confirmation 
has been had. To this there are three exceptions, one of which expressed m 

clause (b) of the section, is as follows: ^ ... 

“If at the time of the termination of the session of the Senate, a nomination 
for such office, other than the nomination of a person appointed during the pre- 
ceding recess of the Senate, was pending before the Senate for its advice and 

consent.” . . . ,, . . 

The question of the right to payment of the four judges receiving the interim 
appointments, would seem to turn on the meaning of the words “termination of 
the session” in the exception quoted. If the recent recess of the Senate was a 
“termination of the session” in the sense there used, then the appointments of 
Judges Rao, Tamm, and Kaufman, would seem to come within it If on the other 
hand the recess was not a “termination of the session” as those words are used 
in the statute, then the prohibition would apply, and they are not entitled to be 

- Pa in’ the case of Judge Harper there is the additional fact that he received a 
recess appointment during the previous recess of the Senate beginning on Decem- 
ber 20, 1947. If the recent recess of that body on June 20, 1948 was a ‘ termina- 
tion of the session” the question arises whether he is barred from payment by 
his previous recess appointment If on the other hand the recent adjournment 
was not a "termination of the session” it may be that he lias a continuing right 
to receive compensation under his recess appointment of December 20, 1947. 

The adjournment of the Senate on June 20, 1948 was pursuant to House Con- 
current Resolution 218 reading as follows: ~ _ 

“ Resolved , That when the two Hnuses adjourn on Sunday June 20, 1948, they 
stand adjourned until 12 o’clock meridian on Friday, December 31, 1948, or until 
12 o’clock meridian on the third day after the respective Members are notihed 
to reassemble in accordance with section 2 of this resolution, whichever event 
first occurs 

“Sec. 2. The President pro tempore of the Senate, the Speaker of the House 
of Representatives, the acting majority leader of the Senate, and the majority 
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leader of the House of Representatives* fill acting jointly, shall notify the Mem- 
bers of the Senate and the House respectively, to reassemble whenever, in their 

opinion, the public interest shall warrant it. 1 ’ _ 

The adjournment of the previous session on July 2G, 1047 wiis under Senate 
Concurrent Resolution No. 33 which was similar except that the specific date 
to which adjournment was taken in the absence of an earlier reassembling under 
Section 2 corresponding with Section 2 of the resolution adjourning the piesent 

session, was January 2, 1948. . . , , . „ 

The prohibition against payment of salary to a person appointed during a recess 
of the Senate to fill a vacancy ill* an office requiring Senatorial confirmation, if 
the vacancy existed while the Senate was in session, which is the original part 
of the statute under consideration, was derived from a statute enacted February 
9, 1S63. The exception in clause (b) of cases in which at the time of the termina- 
tion of a session of the Senate, a nomination for the office in question other than 
the nomination of a person appointed during the preceding recess of the Senate, 
was pending confirmation, with two other exceptions winch are not appueable 
in the instant cases, is a part of an amendment of the earlier statute approved 

July 11, 1940 (54 Stat. 751). „ 4 v 

The report of the Committee on the Judiciary of the Senate recommending the 
bill {Senate Report No. 1079 of the 7Gth Congress) sets out a letter of Honorable 
Frank Murphy, then Attorney General, to the Chairman of the Committee, Hon- 
orable Henry F. Asliurst, dated July 14, 1939, explaining the reasons of the 
Attorney General for favoring its enactment. In the letter the Attorney General 
pointed out that frequently there were circumstances in reference to nomina- 
tions not confirmed by the Senate which made it advisable to fill the vacancies 
temporarily during the following recess. One of these referred to in the lettei 
was “At times nominations are left pending without action by the Senate at the 
time the session terminates”. This is the situation covered by clause (b) of the 
statute now under consideration. The Attorney General went on to say that 
“It seems highly undesirable that under such circumstances a recess appointee 
should be precluded from receiving a salary during the recess. The result may 
be that on occasion the vacancy must remain unfilled until sometime during the 
following session of the Congress.” 

The letter stated that the bill, which became the present law, would meet_ these 
objections by rendering the existing prohibition as to payment of salaries to 
recess appointees inapplicable” in cprtain specified cases, including “cases in which 
a nomination remains pending when the Congress adjourns.” 

The resolution of adjournment of the previous session of the present Congress 
on July 26, 1947 which was in all essentials similar to the resolution of adjourn- 
ment of the present session on June 20, 1948, except for the difference in dates, 
received extensive consideration in many quarters in respect to the date of taking 
effect of the recent amendments of the Federal Rules of Civil Procedure. Rule 
86 (b) as amended provided that the amendments should take effect “on the day 
which is three months subsequent to the adjournment of the first regular session 
of the 80th Congress.” It was almost uniformly the conclusion of those wlio 
considered the matter prior to the final adjournment of the first session on 
December 19, 1947, that that day rather than the prior day of adjournment on 
July ^0 1947, was the (lav from which the three months signified in Rule 80 (b) 
should be measured. The amendments are regarded as becoming effective only 
on March 19 194S which was three months after the day of final adjournment. 
The Department of Justice advised United States Attorneys and attorneys in the 
Department to this effect in a circular, entitled Supplement No. 1 to Circular 
No. 4013 issued January 28, 1948. . - 

Honorable Alexander Wiley, Chairman of the Committee on the Judiciary of 
the Senate had inserted in the Congressional Record of Monday. November 1<, 
1947 a memorandum prepared by the Federal Law Section of the Library of 
Congress, the conclusion of which was that the day of adjournment of the first 
session of the Congress for the purpose of the taking effect of the amendments 
of the Federal Rules of Civil Procedure, would he the day of its final adjourn- 
ment which later became December 19, 1947, rather than the day of earlier 
adjournment on July 27, 1947, and that meantime the Congress was “simply in 
recess.” The Congress acquiesced in the view expressed in the memorandum 
that when it reconvened in November 1947 and until it adjourned on December 
19 it was merely continuing the session begun in the preceding January. Also 
the recent session beginning in January 1948 is treated by the Congress as the 
Second Session of the 80th Congress and is so referred to in the Congressional 
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Record. If the present situation is considered analogous, and the words “termi- 
nation, of the session” in the statute are taken to mean the final adjournment 
of the present session of the Congress, then the session has not been terminated 
within the meaning of clause (b), and the exception to the prohibition of pay- 
ment of salary to interim appointees does not apply. 

There is a counter consideration, namely that it seems to have been the pur- 
pose of clause (b) to permit the payment of persons appointed to fill offices 
requiring Senatorial confirmation during periods while the Senate was not in 
session, if nominations had been submitted during the session of the Senate 
and not acted upon. Although the statute expressly bars the payment of salary 
under an interim appointment to a person whose nomination was rejected by 
the Senate, the bar does not appear to apply to a person whose nomination was 
siibmitted but not acted upon. Under the resolution of adjournment on June 20, 
194S the Senate will not be in session and in a position to act upon the nomina- 
tions to the four judicial positions here involved until December 31, 1948, unless 
in the manner provided a call is issued for an earlier reassembling or the Presi- 
dent recalls the Congress. Thus there may be a period of six months before the 
Senate can again act upon nominations. There is reason in the view that this 
is one of the contingencies which was contemplated by the statute providing 
for the payment of Interim appointees, and that the purpose of the legislation 
would to a degree be defeated by a construction of the words “termination of 
the session,” which for this purpose would limit them to the final adjournment. 

As far as I have been able to ascertain, there are no direct precedents for the 
determination of the question of the right to payment of the four judges above 
named under their interim appointments of June 22, 1948. 1 therefore i*espect- 

fullv ask your opinion in reference to each one individually, whether the com- 
pensation attached to the office to which he has been appointed may be paid 
to him. Inasmuch as all of the four judges are either now serving or will be 
beginning their service within the week, I shall appreciate receiving your answer 
as soon as due consideration of the matter will permit 

As pointed out in your letter, the question as to the propriety of 
paying salary to the judges involved seems to depend upon whether 
or not the adjournment of the Senate on June 20, 1048, was a “termi- 
nation of the session 55 within the meaning of section 1761, Revised 
Statutes, as amended. 

It is required by the Constitution (20th amendment) that the Con- 
gress assemble at least once in each year, and that such meeting shall 
begin at noon on the third day of January unless the Congress should 
by law appoint a different day. This assembling of the Congress is 
referred to as a session in article I, section 4, wherein it is provided 
that neither House “during the session” of the Congress shall, without 
the consent of the other, adjourn for more than three days. Thus, 
there clearly is contemplated the continuance of a session* notwith- 
standing the adjournment. Generally speaking, and in the absence 
of a special or extraordinary session, there are two sessions or as- 
semblings of each Congress, commencing — since the 20th amendment 
to the Constitution — on January 3, unless a different day is specified 
by the Congress. Pursuant to Senate .jfoint Resolution 156 (Public 
Law 358, approved August 4, 1047, GlHStat. 768) the second session 
of the 80th Congress began on* January G, 1048. As pointed out in 
your letter, the adjournment of the Congress on June. 20, 1948, was to 
a specific date, namely, Friday, December 31, 1948. 

It has been established that when the two Houses adjourn for more 
than three days and not to or beyond a day fixed by the Constitution 
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or law for the next regular session ft begin the .session »”«*<*“**? 
necessarily terminated. Fifth Hinds’ Precedents of the House of Rep- 
resentatives (1907) , secs. 6676, 6677. Further, an adjournment other 
than sine die amounts only to a recess or dispersion of Congress for a 
certain period, 20 Op. Atty. Gjn. 503; or, to state it differently, a 
final adjournment of a session of Congress does not occur un i i 
an adjournment sine die. 

It follows from the foregoing that the adjournment of the Congress 
on June 20, 1948, having been to a specified day, said adjournmen 
has resulted merely in a recess of the second session of the 80th 
Congress, which will not finally terminate until an adjournment sme 
die , presumably at some time between December 31, 1948, and Janu- 

ary 3, 1949. * ,, 

Thus in a strict technical sense, the recent adjournment of the 

Senate was not a “termination of the session.” So, the real question 
is whether a technical construction of the term would tend to defeat 
the purposes of the 1940 amendment to section 1761, Revised Statutes. 

The authority for appointments such as here involved— commonly 
designated as recess appointments — derives from the power vested m 
the President by the Constitution (article II, section 2, clause 3) to 
make appointments to vacancies “during the recess” of the Senate. 
What is a “recess” within the meaning of that provision . Is it re- 
stricted to the interval between the final adjournment of one session 
of Congress and the commencement of the next succeeding session ; or 
does it refer also to the period following an adjournment, within a ses- 
sion, to a specified date as here ? It appears to be the accepted v ^ e ’ v 'Tf 
at least since an opinion of the Attorney General dated August 27, 
1921, reported in 33 Op. Atty. Gen. 20— that a period such as last re- 
ferred to is a recess during which an appointment properly may be 
made Because of the relevance of the discussion contained therein to 
the present matter, the cited opinion of the Attorney General is 
quoted at length as follows : 

On August 24, 1921, the Senate passed a concurrent resolution which reads : 

“ Resolved T)V the Senate ( The Souse of Representatives concurring) I, That 
Kesotuea » adiourn on Wednesday, the 24th day of August, 1921, they 

S3 ’until SJS =«■&» on Wednesday the 21« da, .< 

Se SiT?r.elS now presented is whether during tils adjournment you are 
authorized to make recess appointments or, to use the language of the Constitu 
authanz ea w m f nower “to fill up all vacancies that may happen 

o P o»»i«lou» which shall enpira 
at I^m^tavesttgatlop 1 of ttus subject I was confronted at the outset with an 
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it with more than ordinary care. As will presently appear, I think there is no 
real inconsistency between the conclusion I am about to announce and the con- 
clusion he arrived at on the particular point then under consideration. I am 
nevertheless constrained to dissent, not however without great reluctance, from 
some of the observations which that opinion contains. 

It seems to me that the broad and underlying purpose of the Constitution is 
to prohibit the President from making appuintmeuts without the advice and 
consent of the Senate whenever that body is in session so that its advice and 
consent can be obtained. Regardless of whether the Senate has adjourned or 
recessed, the real question, as I view it, is whether in a practical sense the 
Senate is in session so that its advice and consent can be obtained. To give 
the word “recess 1 * a technical and not a practical construction, is to disregard 
substance for form. 

In this connection it is interesting to note that at an early date the. question 
arose wherher the Presidents power of appointment is limited to tilling only 
those vacancies actually occurring during the recess of the Senate; or whether 
it extends to vacancies happening while the Senate is in session and still remain- 
ing unfilled when the session is closed. In advising the President that his power 
is broad enough to cover the latter, Attorney General Wirt in 1823 (1 Op. 632, 633) 
used this language : 

“The substantial purpose of the Constitution was to keep these offices filled ; 
and powers adequate to this purpose were intended to be conveyed. But if the 
President shall not have the power to fill a vacancy thus circumstanced, the 
powers are inadequate to the purpose, and the substance of the Constitution 
will be so sacrificed to a dubious construction of its letter. * * * 

“Looking to the reason of the case, why should not the President have the 
power to till it? In reason, it seems to me perfectly immaterial when the 
vacancy first arose; for, whether it arose during the session of the Senate or 
during their recess, it equally requires to be tilled. The Constitution does not 
look to the moment of the origin of the vacancy, but to the state of things at the 
point of time at which the President is called on to act. Is the Senate in session? 
Then he must make a nomination to that body. Is it in recess? Then the 
President must fill the vacancy by a temporary commission. * * * 

“The opposite construction is, perhaps, more strictly consonant with the mere 
letter. But it overlooks the spirit, reason, and purpose ; and, like all constructions 
merely literal, its tendency is to defeat the substantial meaning of the instrument 
and to produce the most embarrassing inconveniences.’* 

This opinion (1 Op. 631) has been followed with practically unbroken unani- 
mity (2 Op. 525; 3 Op. 673 ; 7 Op. 186; 10 Op. 356; 12 Op. 32; 12 Op. 455; 14 
Op. 562 ; 15 Op. 207 ; 16 Op. 522 ; 16 Op. 538 ; 17 Op. 530 ; 19 Op. 261 ; 18 Op. 28 ; 18 
Op. 29; 30 Op. 314.) 

The reasoning of Attorney General Stanbery in 12 Op. 32, 35, is illuminating 
and significant : 

“There are, or may be, periods when there is no legislature in session to pass 
laws, and no court in session to administer laws, and this without public detri- 
ment ; but always and everywhere the power to execute the laws is, or ought to 
be, in full exercise. The President must take care at all times that the laws be 
faithfully executed. There is no point of time in which the power to enforce or 
execute the laws may not be required, and there should not be any point of time 
or interval in which that power is dormant or incapable of acting. * * * 

“If any one purpose is manifest in the Constitution, if any one policy is clearly 
apparent, it is, that in so far as the chief or fountain of Executive power is con- 
cerned, there shall be no cessation, no interval of time when there may be an 
incapacity of action. * * * 

“The true theory of the Constitution in this particular seems to me to.be this: 
That as the Executive power, it is always to be in action, or in capacity for Action ; 
and that, to meet this necessity, there is a provision against a vacancy in the 
chief Executive office, and against vacancies in afl the subordinate offices, and 
that at all times there is a power to fill such vacancies. It is the President whose 
duty it is to see that the vacancy Is filled. If the’Benate is in session, they must 
assent to his nomination. If the Senate is hot in session, the President fills the 
vacancy alone.” 

I think the language quoted is applicable to the present situation. I need not 
point out the disastrous consequences a contrary construction may lead to. If 
the President’s power of appointment is to be defeated because the Senate takes 
an adjournment to a specified date, the pujjjful and inevitable result will- be 
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measurably to prevent the exercise it governmental functions. 1 ' ”® t ^ ri “f 

myself to believe that the framers of the Constitution ever intended such a eatas- 

^Nor are h my P concluslons without authority to support them. Gould y- 
States, 19 Ct. Cls. 593, is in accordance with my views. But inost significant of 
all is the report of the Senate Judiciary Committee presented on Match 2, 190o, 
in response to a resolution calling upon it to construe the very clause of the 

Constitution now under consideration : rAr . TT 

"It was evidently intended by the framers of the Constitution that it [Art. II, 
sec. 2] should mean something real, not something imaginary; something actua , 
not something fictitious. They used the word as the mass of mankind then 
understood it and now understand it. It seems, in our judgment, in tins connec- 
tion the period of time when the Senate is not sitting in regular orexU a ^™ary 
session as a branch of the Congress , or in extraordinary ^ ^-^when Ua 

of executive functions ; when its members owe no duty of attendance, when its 
Chamber is empty; when, because of its absence, it can not receive com- 
munications from the President or participate as a body in making appomt- 

“This is essentially a proviso to the provision relative to appointments by and 
with the advice and consent of the Senate. It was carefully dev ised so as to 
accomphshthe purpose in view, without in the slightest degree changing he 
policy of the Constitution, that such appointments are only to lie made with the 
participation of the Senate. Its sole purpose was to render it certain that at all 
times there should be, whether the Senate was in session or not, an offlier for 
every office, entitied to discharge the duties thereof." (Third session Mfty- 
eighth Congress, Senate Report No. 4389 ; 39 Cong. Record, pp. 3823, 3824 ) 
g J now pass to the most difficult question of all. In one sense its discussion at 
the present time is unnecessary, but I nevertheless deem an expression of my 
view^ advisable so as to avoid any misconception as to the scope of this opinion. 
The inquiry at once presents itself ; If the President is empowered to make recess 
appointments during the present adjournment does it not necessa n 1 fo | lo ^ ^ ha ^ 
the nower exists if an adjournment for only 2 instead of 2S days is taken. I 
unhesitatingly answer this by saying no. Under the GonstituUon neither hous< 
can adjourn for more than three days without the consent of the other (Ait. I, 
sec 5 par. 4.) As I have already indicated, the term -recess" must be given a 

practical construction. And looking at the matter from * Mt to 
no one, I venture to say, would for a moment contend that the Senate is not 
session when an adjournment of the duration just mentioned is taken. Nor do I 
■ think an adlournment for 5 or even 10 days can be said to constitute the recess 
n tended hv the Constitution. In the very nature of things the Hne ^ 'lemarca- 
tion can not be accurately drawn. To paraphrase the very language of the 
Senate Judiciary Committee Report, the essential inquiry, it seems to me, is this . 
Is the adiournment of such duration that the members of the Senate owe no duty 
of attendance? Is its chamber empty? Is the Senate absent so that 
receive communications from the President or participate as a body m makin 0 

aP fn 01 this e connection I think the President is necessarily vested with a large, 
although not unlimited, discretion to determine when there is a real and ^.e 
recess making it imposs'bie for him to receive the advice and consent of the 
Senate. Evefy presumption is to be indulged in favor of the valid lity of " h '™ver 
action he may take. But there is a point, necessarily hard of definition, where 
palpable abuse of discretion might subject his appointment to review. 

” y nrdin£lv have the honor to advise you that in my opinion you have the 
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appointees,” there being pointed out, as indicated in your letter, the 
undesirability of denying salary to such appointees during the recess. 
While there is nothing otherwise in the legislative history of the said 
bill of any helpful assistance in construing the measure, I think it is 
clear that its primary purpose was to relieve “recess appointees” of the 
burden of serving without compensation during periods when the 
Senate is not actually sitting and is not available to give its advice and 
consent in respect to the appointment, irrespective of whether the 
recess of the Senate is attributable to a final adjournment sine die or 
to an adjournment to a specified date. Certainly, the denial of salary 
to a recess appointee would be just as “undesirable” or as much a burden 
upon the individual in the one instance as in the other. Under the 
circumstances, and since to restrict, by interpretation, the meaning of 
the language in question to a final adjournment of a session would be 
inconsistent with the obvious purpose of the law, I think it only reason- 
able to regard the term “termination of the session” as having been 
used by the Congress in the sense of any adjournment, whether final 
or not, in contemplation of a recess covering a substantial period of 
time. Of course, what might be deemed a substantial period of time 
necessarily would depend upon the facts of the particular case. In 
respect to the possible inquiry as to whether a recess of less than six 
months as here — say 2, 5 or 10 days — is a termination of a session within 
the meaning of the law, the statements of the Attorney General on that 
point contained in the third from the last paragraph of the opinion 
above quoted would appear to be appropriate. 

In view of the foregoing, it may be held that the adjournment of the 
Senate on June 20, 1948, pursuant to House Concurrent Resolution 218, 
was a “termination of the session” within the meaning of the 
exception expressed in clause (b) of section 1761, Revised Statutes, 
as amended. Judges Rao, Tamm, and Kaufman having been previ- 
ously nominated during the session adjourned on June 20, 1948, for the 
positions for which they were given interim appointments on June 22, 
1948, and their nominations having been pending in the Senate wh m 
it recessed on June 20, 1948, without action by that body on said nomi- 
nations, it follows that their cases fall within the terms of the excep- 
tion involved and that the salary attached to the offices properly may 
be paid to them. However, so far as the case of J udge Harp,ei; is con- 
* cerned, a different result must be reached. By its plain terms the 
exception to the salary payment prohibition is not applicable in the 
case of the “nomination of a person appointed during the preceding 
recess of the Senate.” In respect to this language it was stated in 
Senate Report 1079 that — " 

The purpose of this amendment is to preclude payment of salary to a person 
nominated to till a vacancy during the time when the Congress had adjourned 
or was in recess but whose nomination wu#1not sent to the Senate for conilrma- 
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tion during the session of Congress which followed the recess during which the 
nomination was made, or haying been submitted to the Senate, was not acted upon. 

Since your letter indicates that Judge Harper received a recess ap- 
pointment during the previous recess of the Senate there is compelled 
the conclusion that he is not entitled to salary under his interim 
appointment of June 22, 1948.-* 


[B-780553 

Sale of Excess Electricity to Non-Government Activities — 
Disposition of Proceeds 

Federal agencies may not make use of appropriated funds to manufacture 
products or materials for, or otherwise supply services to, private parties, in 
the absence of specific authority therefor ; however, where a Government agency 
in the course of its operations produces electric current in excess of its needs, 
disposition of the surplus by sale to a non-Government activity is not legally 
objectionable. 

// if be administratively determined by the Bureau of Mines that it would be in 
the Government’s interests to operate a Government-owned electric generating 
plant at its capacity, any surplus electricity resulting therefrom may be disposed 
of by sale to a private activity; however, under section 3618, Revised Statutes, 
the credits accruing to the Bureau through payment by the purchaser of in- 
voices for materials, supplies, etc., used in the plant’s operation as distinguished 
from direct money payments — may not be used without making corresponding 
transfers from the Bureau’s appropriated funds into the Treasury as mis- 
cellaneous receipts. 

Acting Comptroller General Yates to the Secretary of the Interior, 
July 22, 1948: 

I have your letter of July 1, 1948, stating that the Bureau of 
Mines, in the performance of its functions under the Synthetic Liquid 
Fuels Act of April 5, 1944, 58 Stat. 190, 30 U. S. C. 321-325, has 
taken over from the Department of National Defense a former ord- 
nance plant located at Louisiana, Missouri, and that this plant is 
now being adapted for use in connection with a plant for the experi- 
mental production of synthetic liquid fuel now under construction. 

You state that one of the facilities of the former ordnance plant 
is a steam-electric generating plant with three generating units rated 
at 7,500 kilowatts each, and that it is intended to use the generating 
plant to furnish steam and electric energy for the operation of the 
synthetic liquid fuels plant. It is stated further that the capacity 
of the generating plant is in excess of the Bureau’s requirements for 
the operation of the synthetic liquid fuel plant, but as the operation 
of the generating plant approaches its capacity the unit cost of the 
steam and electric energy produced will be proportionately reduced; 
in other words, that economy and efficiency of operation will be served 
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THE WHITE HOUSE 

WASH I NGTON 

July 19, 1985 


Dear Mr. Keller: 

Thank you for your letter of June 14 to the President, 
concerning the provision of legal services. We appreciate 
your sharing your views on this subject with us. Please be 
assured that they will receive every appropriate 
consideration. 

Thank you again for writing, and congratulations on the 
recognition for your efforts to discharge the obligation of 
the bar to ensure that those who need legal services receive 
them . 


Sincerely, 



John G. Roberts 

Associate Counsel to the President 


Alex S. Keller, Esquire 
President, Colorado Bar 
Association 
1900 Grant Street 
Suite 950 
Denver, CO 80203 
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President Ronald 
The White House 
Washington D.C. 


Reagan 

20510 


June 14, 1985 


Dear Mr. President: 

I want to thank you for honoring the Colorado Bar Association 
by awarding us a Private Sector Initiative Citation for the 
effort our 9,000 members are making in Colorado to help provide 
f^ ee legal services for poor people. I appreciated receiving the 
Citation personally in the Rose Garden ceremonies on June 14 on 
behalf of our 25 local bar associations, and I want to assure you 
that our voluntary efforts will continue and increase. 

At the same time, Mr. President, I feel obliged to point out 
to you and to the public that private initiative and voluntary 
service will not meet the needs of poor people for legal ser- 
vices, despite the best efforts of lawyers. Private lawyers in 
Colorado have expanded their efforts and improved the quality of 
their program, but thousands of poor people who need legal help 
are still being turned away without receiving it. 

The problem has grown worse in Colorado partly because 
Congress, at your bidding, has reduced the budget of the Legal 
Services Corporation and forced the dismissal of more than 20 
staff lawyers who were helping the poor in the state's five 
publ icly— supported legal aid programs. Since those cuts began, 
the private bar has been accepting many more cases for poor 
people at no charge in what the White House has correctly identi- 
fied as a private sector initiative. But the private initiative 
cannot compensate for decline in public siupport. 

The five public programs in 1984 received only about 73 
percent of their funding from the federal government through the 
Legal Services Corporation. The other 27 per cent ($1,024,545) 
came from bar-supported activities, from tthe United Way and from 
federal Title III programs for senior citizens. Private initia- 
tive, including bar initiative, thus made a significant contri- 
bution to the operation of public programs, in addition to fi- 
nancing and providing voluntary services tfor the private pro- 
grams. 

Through the five public programs, legal assistance was pro- 
vided for 25,000 persons who met the low jLncome guidelines (at 
125 per cent of the poverty level) in 1984. The private pro- 
grams, developed with the voluntary particciation of private 
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attorneys, provided legal services to less than 4,000 persons. 
Yet, a survey completed this spring indicates that about 90,000 
of the 150,000 households in Colorado with incomes of less than 
125 per cent of the poverty level reported that household members 
faced legal problems in 1984. Even if some of those problems did 
not require the services of lawyers, the need for legal services 
for the poor in Colorado plainly exceeded the availability of 
such services. 

My point, Mr. President, is that private initiative , as 
important as it is, cannot replace public programs. Private 
initiative can and should supplement government efforts, not 
relieve government of its responsibility. As pleased as the 
Colorado Bar Association is to have its private initiative 
recognized, the Association would not like to have its private 
used as a justification for further retrenchment in the 
government's legal services program. 

The only way poor people can continue to receive adequate 
legal services in civil cases is by the continuation of the 
long-standing partnership between government and the bar. It 
makes no more sense to ask the private bar to carry the entire 
load than it would to ask the medical profession and hospitals to 
take care of all the health needs of poor people free of charge 
or to ask Safeway and King Soopers to feed all the hungry for 
nothing. 

We intend to continue to press for morse funding for the Legal 
Services Corporation. We will also be seeking public funds from 
state and local governments. We believe that the public and 
private sectors should work together to make sure that Americans 
are not deprived of access to legal remedies and legal advice 
because of their income levels. We intend to take on more 
responsibility and we hope that governments at all levels can be 
persuaded to do the same. 

Again, let me thank you for recogniz iimrg our efforts. 

Sincerely, 

Alex S. Kelletr 

President, CaOlorado Bar Association 
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